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PROTECTING FEDERAL FOSSILS FROM EXTINCTION 
Gretchen Lundgren * 
Fossils are important scientific and educational resources. In re-
cent years, fossils have become popular commercial items. As a 
result, commercial fossil collection has increased, creating compe-
tition for scientific collectors. The United States public lands rep-
resent a refuge for scientists because they may not be used for 
commercial collecting. These lands, however, have been plagued 
by fossil theft due to the increasing commercial demand for fossils. 
While there are regulations in place that guide the land manage-
ment agencies in managing fossils found on public lands, these 
regulations differ from agency to agency, are outdated, and fail to 
address the growing need for protection fossils require. This com-
ment suggests a comprehensive, uniform national policy be en-
acted to require the protection of fossils on public lands and to 
give the land management agencies a legal framework within 
which to adequately manage fossils on public lands. 
INTRODUCTION 
Fossils are irreplaceable scientific and educational resources.1 Fos-
sils, and their context,2 the surrounding environment in which they 
are found, give us an understanding of the history of Earth and the 
evolution of life on our planet.3 As paleontologists Charles Camp and 
* Executive Editor, BOSTON COLLEGE ENVIRONMENTAL AFFAIRS LAW REVIEW, 1998-1999. 
1 See Hugh H. Genoways, Bringing Fossils to Life, in FOSSILS FOR THE FUTURE 17, 18 (1992); 
Robert E. Reynolds, Panel Presentation, Fossils for the Future, in FOSSILS FOR THE FUTURE 
85, 85 (1992). 
2 The context includes the stratigraphic location of the fossil, the manner of its burial, and its 
association with surrounding plant and animal remains. See Matt Crenson, Proposed Easing of 
Fossil Collection Law Draws Fire, DALLAS MORNING NEWS, Mar. 18, 1996, at 6D [hereinafter 
Crenson, Fossil Collection]; Jeff Hecht, Psst ... Wanna Triceratops?, NEW SCIENTIST, Dec. 
14, 1996, at 12 [hereinafter Hecht, Triceratops]. The context is vital for dating the fossil and 
understanding its ancient environment. See Crenson, Fossil Collection, supra this note, at 6D. 
3 See Robert E. Reynolds, supra note 1, at 85-86. 
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David Hanna state in Methods in Paleontology, fossils are the "min-
utes of the past."4 
Recently, the popularity of fossils as collectible items has increased, 
creating a greater demand for them.5 This popularity is attributed in 
part to the realistic reincarnation of dinosaurs in the film Jurassic 
Park6 and the increasing availability of fossils for sale around the 
world.7 Fossils may be bought at auctions, in stores, and at several 
different sites on the World Wide Web.8 People can even choose to 
spend their vacations digging up fossils in the Badlands of western 
Canada or in the western United States.9 
The popularization of fossils, however, has had a detrimental effect 
on science. An increase in the price of fossils has made it difficult for 
museums and educational institutions to obtain them for study or dis-
play.lO It has also resulted in increased competition among scientific 
and commercial collectors for the rights to collect fossils on privately-
owned lands. ll Public lands, administered by various government 
4 CHARLES CAMP & DAVID HANNA, METHODS IN PALEONTOLOGY ix (1937). 
5 See Chris Beard, Save the Dinosaurs; Don't Let Congress Pass A Law Permitting Commer-
cial Fossil Collection on Federal Land, PITTSBURGH POST-GAZETTE, Feb. 28, 1996, at All; 
Christie Brown, A Dinosaur Named Sue, FORBES, Feb. 28, 1994, at 116; SVP Presents Good 
Stewardship Award to the Bureau of Land Management: Excerpts of Comments by SVP 
President David Krause, SVP News Bulletin (Society of Vertebrate Paleontology), Oct. 1996, 
Number 168 [hereinafter SVP Presents Good Stewardship Awardl (visited Sept. 7, 1998) 
<http://eteweb.lscf.ucsb.edulsvp/newsbulletinl168.96.10.html>; Ed Timms, Fossils Becoming 
Bones of Contention; Agencies Try to Balance Access, Protection from Theft (visited June 4, 
1998) <http://www.dinosauria.comljdp/suelone.htm>. 
6 See DAVID WOLBERG & PATSY REINARD, COLLECTING THE NATURAL WORLD: LEGAL 
REQUIREMENTS AND PERSONAL LIABILITY FOR COLLECTING PLANTS, ANIMALS, ROCKS, MIN-
ERALS, AND FOSSILS 52 (1997); Christie Brown, supra note 5, at 116; Mary Gillespie, Dig IN!, 
CHI. SUN-TIMES, Sept. 7, 1997, at 1; Diana Lin, Museum has World's Best Collection of Dino-
saur Eggs, FREE CHINA J., Oct. 17, 1997; Steve Yozwiak, Fossil-Rich Arizona is Big 'Jurassic 
Park,' THE ARIZ. REPUBLIC, June 1, 1993, at AI. 
7 See WOLBERG & REINARD, supra note 6, at 52. 
8 See Connie Cone Sexton, Jurassic Mart: DinoStore Sells Fossils, SUNDAY GAZETTE MAIL 
(Charleston), Jan. 13, 1998, at 5B; The Bone Room (visited Jan. 8, 1998) <http://www.bon-
eroom.comlfossils/foss2.html#teeth>; Phillips International Auctioneers & Valuers, Natural 
History Auction Items (visited Jan. 8, 1998) <http://www.philips-auctions.com>. 
9 See Susan Allport, Digging Into the Cretaceous Period, N.Y. TIMES, May 31,1992, § 5, at 16; 
Carl Sommers, Q and A, N.Y. TIMES, Apr. 21, 1996, § 5, at 31; Exposaur Excursions, You Can 
Dig It! (visited Jan. 8, 1998) <http://dns.magtech.ab.ca/digdino/dinotour.htm>. 
10 See Karl Leif Bates, Researchers Pick Bones with Dealers over Fossil Specimens, DET. 
NEWS, June 3,1996. 
11 See Hecht, Triceratops, supra note 2, at 12; see also John W. Hoganson, North Dakota's 
Fossil Resource Management Program and the Private Landowner, in FOSSILS FOR THE 
FUTURE 29, 31 (1992) [hereinafter Hoganson, Management Programl. 
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agencies for use by the American people,12 have become refuges for 
scientists.13 Scientists may obtain permits to collect fossils from public 
lands, while commercial fossil collection is prohibited.14 However, even 
this sanctuary has not been immune to the commercialization of fos-
sils, as fossil theft on public lands in the United States has increased 
as a result of the high prices fossils are commanding in the market.15 
At present, there is no comprehensive federal legislation or single 
federal policy governing the management and protection of fossils 
found on federal public lands in the United States.16 This comment 
suggests that a national fossil management policy should be created 
for the protection of fossils on public lands. Section I of this comment 
discusses paleontology and its importance as a science. Section II 
examines the increasing interest in, and demand for, fossils in the 
commercial market, and instances of theft from U.S. public lands. The 
various federal agencies which administer fossil-bearing lands and the 
current federal rules governing fossil management are discussed in 
Section III. Section IV then looks at the various attempts made by 
Congress and the land-management agencies to create a fossil man-
agement policy. This comment then analyzes the deficiencies in the 
current federal fossil policies in Section V, and concludes, in Section 
VI, that there is a need for a single comprehensive and coherent 
federal policy for managing and protecting fossils on public lands. This 
should be accomplished through national legislation, or alternatively, 
through a uniform set of regulations which apply to fossil manage-
ment on all federal public lands. 
12 See Bureau of Land Management, What are the Public Lands (visited Sept. 10, 1998) 
<http://www.blm.gov/nhp.whatare.html>. 
13 See SVP Presents Good Stewardship Award, supra note 5. 
14 See infra notes 150-86 and accompanying text. 
15 See Telephone Interview with Barbara Beasley, Paleontologist with the Nebraska National 
Forest (Apr. 7, 1998); Telephone Interview with John Hoganson, Paleontologist with the North 
Dakota Geological Survey (Mar. 26, 1998) [hereinafter Hoganson, Interview J; Genoways, supra 
note 1, at 19; Fred Thomas, Fossil Thieves Thriving in Badlands, OMAHA WORLD HERALD, 
Oct. 23, 1994, at IB; Timms, supra note 5. 
16 See Patrick Leiggi, The Vertebrate Paleontological Resources Protection Act/Senate Bill 
9107, in FOSSILS FOR THE FUTURE 47, 47-49 (1992); Robert A. Davis, Experts Fear Fossil 
Free-For-All; Bill Would Ease Access to Site, CHI. SUN-TIMES, July 21, 1996, at 40; The 
Dinosaur Society, Save the Dinosaurs (visited Jan. 20, 1998) <http://www.dinosociety.org/save-
sue.html>. 
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I. WHAT Is PALEONTOLOGY AND WHY Is IT IMPORTANT? 
Put simply, paleontology is the study of fossils. Fossils are the 
recognizable remains or traces of an organism or an assemblage of 
organisms which natural processes have preserved in the Earth's 
rocks.17 Fossils are a window to our past-a record of the Earth's 
history.18 Through studying fossils, scientists attempt to unfold the 
mysteries of the evolution of life on this planet.1o 
The scientific value of fossils, however, is not solely in the fossils 
themselves, but in the context: the surrounding rock in which fossils 
are found.20 As stated by David Krause, past president of the Society 
of Vertebrate Paleontology: 
The stories behind fossils come from knowing how the animal was 
oriented in the rock, at precisely what level the fossil occurred, 
what other fossils were associated with it, and so on. From careful 
excavations and analyses, paleontologists have been able to infer 
how fast dinosaurs and other extinct creatures could move, what 
they ate, how they died, what kind of environment they lived in, 
aspects of social behavior, and so on. Without the collection of 
these kinds of data by trained individuals, fossils become scien-
tifically and educationally meaningless-the stories behind them 
can never be revealed.21 
Fossil discoveries continually reshape scientific attitudes about the 
evolution of species on Earth.22 For example, a new species of dino-
saur uncovered in western New Mexico may help scientists fill in a 
15-20 million year gap in the North American dinosaur time line.23 
The fossil is believed to be a distant relative of the triceratops.24 
17 See COMMITTEE ON GUIDELINES FOR PALEONTOLOGICAL COLLECTING, PALEONTOLOGI-
CAL COLLECTING 9-12 (1987) [hereinafter PALEONTOLOGICAL COLLECTING]. 
18 See PALEONTOLOGICAL COLLECTING, supra note 17, at 9. 
19 See WOLBERG & REINARD, supra note 6, at 61. This is not to be confused with archaeology, 
which is the study of the evolution of human life on the planet. See id. The two disciplines may 
overlap if human remains and animal remains are found together, as in instances where tools 
from a hunt are found near the remains of a woolly mammoth. See id. at 61-52. 
20 See CAMP & HANNA, supra note 4, at xiii. 
21 See sVP Presents Good Stewardship Award, supra note 6. 
22 See Jonathan Birt, Features and Backgrounds Moved by AAP in the Past 24 Hours, AAP 
NEWSFEED, Nov. 16, 1997; Andra Jackson, VIC: Gippsland Discovery Challenges Evolution 
Theories, AAP NEWSFEED, Nov. 21, 1997; New Dinosaur Finds in Antarctica Paint Fuller 
Picture of Past Ecosystem, M2 PRESBWIRE, Feb. 9,1998 [hereinafter New Dinosaur Finds]; 
John Schwartz, Fossils Help Dinosaur Theory Fly; Early Birds May Yield Key Evidence of a 
Link, WASH. POST, Mar. 19, 1998. 
23 See Birt, supra note 22. 
24 See id. 
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The discovery of two new fossils in March, 1998, has provided some 
of the strongest evidence to date that today's birds descended from 
dinosaurs.25 These fossils have, in some scientists' minds, settled the 
long and sometimes bitter evolutionary debate over whether birds 
descended from dinosaurs.26 
The discovery of a hadrosaur, a duck-billed dinosaur, in Antarctica, 
is helping scientists to better understand Antarctica's ecosystem as 
it existed 66 million years agoP This find gives more support to the 
idea that a land bridge existed at that time between South America 
and Antarctica, and that the now frozen and harsh Antarctica was 
once a highly vegetated land with a robust ecosystem.28 
II. PUBLIC INTEREST IN FOSSILS 
The public is fascinated by dinosaurs and fossils.29 This fascination 
has increased in recent years, creating a fossil frenzy-more people 
are collecting and buying fossils than ever before.30 This interest, 
however, has had some detrimental effects on paleontology.3! 
A. Problems Created by the Collection of Fossils 
Private landowners may sell fossils or the right to excavate and 
remove fossils from their lands to whomever they please.32 However, 
the collection of fossils on private lands can be problematic, especially 
in the western states, because the boundary lines between public and 
private lands are often unmarked.33 Fossil collectors unknowingly 
wander onto public lands, and remove fossils which belong to the 
American people.34 
25 See Schwartz, supra note 22. 
26 See id. 
27 See New Dinosaur Finds, supra note 23. 
28 See id. 
29 See Sexton, supra note 8, at 5B; Karen Uhlenhuth, Dinos! Meet the Dinos!, KAN. CITY 
STAR, Aug. 23, 1998, at 11. 
30 See WOLBERG & REINARD, supra note 6, at 52; The Bone Room, supra note 8; Terri L. 
Liestman, Conference Attendee Comments, in FOSSILS FOR THE FUTURE 170, 170 (1992); 
Sexton, supra note 8, at 5B; SVP Presents Good Stewardship Award, supra note 5; Thomas, 
supra note 15; Timms, supra note 5; Uhlenhuth, supra note 29, at 11. 
31 See infra notes 32-103 and accompanying text. 
32 See Beard, supra note 5, at All. 
33 See Shirley Floden, Headache or Harvest, in FOSSILS FOR THE FUTURE 23, 24 (1992); 
Thomas, supra note 15, at 1B; Timms, supra note 5. 
34 See Timms, supra note 5. Similarly, people who are permissibly collecting on BLM lands 
may wander onto Park Service or Forest Service lands, where fossil collection may be imper-
missible. See Hoganson, Interview, supra note 15. Also, private land owners in the West 
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Uncertainty regarding land ownership has resulted in two major 
controversies. In late August, 1997, what is thought to be either the 
largest tyrannosaurus rex (T. Rex) ever found, or a new, unknown 
species of dinosaur, was discovered near Fort Peck, Montana.35 The 
discovery was made by Dr. Keith Rigby, a paleontologist at the Uni-
versity of Notre Dame, during an Earth Watch dinosaur dig.36 In 
August, 1997, Rigby approached the Walton family and asked permis-
sion to dig on what he thought was their private property.37 However, 
the Waltons had defaulted on a government loan, and their property 
was foreclosed by the Department of Agriculture's Farm Service 
Agency, thus making the property federally-owned land.3S Once Rigby 
discovered that he was in fact on federal land, he obtained permission 
from the government to continue the dig.39 
Rigby, needing to return to the University of Notre Dame, asked 
the Waltons to watch over the excavation site in his absence.4o On 
September 14, 1997, some members of the family, however, attempted 
to excavate the fossil themselves using heavy farm equipment.41 They 
were stopped by federal and local law enforcement, but not before the 
left side of the fossilized skull had been extensively damaged.42 
Newsweek states that Fred Walton hinted to Rigby throughout the 
summer that he had a buyer for the fossil.43 Rigby told Walton that 
he planned to give the bones to a local museum. 44 The day after 
complain of people wandering onto their lands from public lands. See Floden, supra note 33, at 
24. 
35 See Malcolm W. Browne, Montana Family in Battle Over a Dinosaur Discovery, N.Y. 
TIMES, Sept. 17, 1997, at A29; Jeff Hecht, T. Rex Raiders, NEW SCIENTIST, Sept. 27, 1997, at 5 
[hereinafter Hecht, T. Rex); Morning Edition (National Public Radio broadcast, Oct. 7, 1997); 
Carla Power & Andrew Murr, Treasure o/the Badlands, NEWSWEEK, Sept. 29, 1997, at 64; Rosa 
Salter, Bones o/Contention, THE MORNING CALL, Nov. 11, 1997, at D1. 
36 See Browne, supra note 35, at A29; Hecht, T. Rex, supra note 35, at 5; Morning Edition, 
supra note 35; Power & Murr, supra note 35, at 64; Salter, supra note 35, at D1. 
37 See Browne, supra note 35, at A29; Hecht, T. Rex, supra note 35, at 5. 
38 See Browne, supra note 35, at A29; Hecht, T. Rex, supra note 35, at 5; Power & Murr, supra 
note 35, at 64; Salter, supra note 35, at D1. 
39 See Hecht, T. Rex, supra note 35, at 5. 
40 See Power & Murr, supra note 35, at 64; World News Thnight with Peter Jennings: Fight 
Over Old Bones and Land on Montana Farm (ABC television broadcast, Oct. 2, 1997) [herein-
after World News Thnight). 
41 See Browne, supra note 35, at A29; Hecht, T. Rex, supra note 36, at 5; Morning Edition, 
supra note 35; Power & Murr, supra note 35, at 64; Salter, supra note 35, at D1; World News 
Thnight, supra note 40. 
42 See Beasley, supra note 15; Browne, supra note 35, at A29; Morning Edition, supra note 
35; Salter, supra note 35, at D1. 
43 See Power & Murr, supra note 35, at 64. 
44 See id. 
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the excavation site was closed by authorities, Walton told Rigby that 
the price for the fossil had reached $1.8 million.45 Acknowledging his 
attempt to excavate the fossil, Walton stated, "We need food for our 
families and fuel for our machines . . . Is it fair that the landowner 
gets nothing?"46 In an interview with ABC correspondent Tom Fore-
man, Walton expressed his frustration by claiming that "if we'd have 
found it in '94 [prior to defaulting on the government loan], we 
wouldn't be in this mess ... We'd be, you know, millionaires or some-
thing."47 
At the same time all of the events described above were unfolding, 
a dinosaur named Sue™ was making headlines.48 Sue™ is a T. Rex 
found in South Dakota in 1990, by Peter Larson of the Black Hills 
Institute of Geological Research, and Sue Hendrickson, an amateur 
paleontologist.49 Sue™ is the largest and most complete T. Rex ever 
found. 50 Sue™, like the Montana T. Rex, was also on federal land, 
unbeknownst to her discoverers.51 Larson paid landowner Maurice 
Williams $5000 for the right to excavate the fossi1.52 Several years pre-
viously, however, Williams, a member of the Cheyenne River Sioux 
Tribe, placed his land in trust with the federal government under the 
Indian Reorganization Act of 1934.53 Three years and four court cases 
later, the courts ultimately found that Sue™ was the property of the 
federal government.54 
45 See id. 
46 See Browne, supra note 35, at A29. Keep in mind, however, that Mr. Walton was not in fact 
the land owner, as the government foreclosed on his property. See id. He was excavating a 
vertebrate fossil on federally-owned land. See id. 
47 See World News Thnight, supra note 40. 
48 See Browne, supra note 35, at A29; Hecht, T. Rex, supra note 35, at 5; Power & Murr, supra 
note 35, at 64; Mark Tran, Teeth Bared in $lM Fight for T. Rex Bones, THE GUARDIAN 
(LONDON), Oct. 4, 1997, at 2. 
49 See Jeff Hecht, A Dinosaur Called Sue; Legal Dilemma Over Dinosaur Fossil, NEW 
ScIENTIST, July 4, 1992, at 48; Tran, supra note 48, at 2; Alexandra Witze, Auction May End 
Saga of Sue the Dinosaur-Tyrannosaurus Rex, SEATTLE TIMES, Sept. 30, 1997, at AI. 
50 See Stevenson Swanson, Field Museum Claims Sue as Its Own; $8 Million at Auction Wins 
Prized T. Rex, CHI. TRIBUNE, Oct. 5,1997, at CI. 
51 See Patrick K. Duffy & Lois A. Lofgren, Jurassic Farce: A Critical Analysis of the 
Government's Seizure of "SueTM", a Sixty-Five-Million-Year-Old Tyrannosaurus Rex Fossil, 39 
S.D. L. REV. 478, 481-82 (1994). 
52 See id. 
63 See Black Hills Inst. of Geological Research v. DOJ, 967 F.2d 1237, 1238-39 (8th Cir. 1992) 
[hereinafter Black Hills 1]. 
54 See Black Hills Inst. for Geological Research v. South Dakota Sch. of Mines, 12 F.3d 737, 
742 (8th Cir. 1993); see also Black Hills I, 967 F.2d 1237; Black Hills Inst. for Geological Research 
v. DOJ, 978 F.2d 1043 (8th Cir. 1992); Black Hills Inst. for Geological Research v. DOJ, 812 F. 
Supp. 1015 (W.D.S.D. 1993); Duffy & Lofgren, supra note 51, at 481-87 (giving the history of 
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The government held SueTM in trust for Mr. Williams and decided, 
as his trustee, that it would be in his best interest to sell the T. Rex 
and give him the proceeds.55 It was announced that Sue™ would be 
auctioned off by Sotheby's in New York City, and reports predicted 
that Sue™ would probably sell for about $1 million.56 The bidding, 
which took place on October 4, 1997, started at $500,000, and rose by 
$100,000 increments.57 In the end, Sue™ sold not for $1 million, but 
over $8.36 million to the Field Museum of Natural History in Chicago, 
Illinois.58 The Field Museum was able to raise enough money to buy 
the fossil with help from McDonald's Ronald McDonald House Chari-
ties, Walt Disney World Resorts, the California State University 
system, and private individuals. 59 McDonald's and Walt Disney will 
receive replicas of the original for display. 60 
B. Commercialization of Fossils 
As the sagas of Sue™ and the Montana T. Rex dramatically illus-
trate, fossils have become popular commercial commodities.61 The 
market has responded to the increasing interest in, and demand for, 
the legal battle surrounding Sue). The government had trouble prosecuting Larson because 
there was no particular statute governing the protection and management of fossils found on 
federal lands. See Philip Cohen, U.S. Bill Gould Give Fossil Hunters A Field Day, NEW 
SCIENTIST, Mar. 16, 1996, at 10. 
55 See Swanson, supra note 50, at CI. 
56 See id.; Browne, supra note 35, at A29; Hecht, T. Rex, supra note 35, at 5; Power & Murr, 
supra note 35, at 64; Tran, supra note 48, at 2; Witze, supra note 49, at AI. 
57 See Swanson, supra note 50, at C1; Tran, supra note 48, at 2. 
58 See Maria Puente, Smithsonian Twice Missed Getting T-Rex, USA ToDAY, Jan. 2, 1998, at 
4A; Swanson, supra note 50, at CI. 
59 See Swanson, supra note 50, at CI. 
60 See id. 
61 See supra notes 32-60 and accompanying text. Some commercial dealers refuse to deal in 
fossils that are "undescribed or new to science" because they value the scientific significance of 
fossils. See Hecht, Triceratops, supra note 2, at 12. For example, in 1993, Philips Fine Art 
Auctioneers in New York turned away a business person selling fossils from China who had a 
collection of a well-preserved primitive beaked bird, unlike anything Philips' scientific consult-
ants had ever seen before. See id. Henry Galiano, a dealer in New York, tries to place unique 
specimens with people who promise to share them with museums. See id. The American 
Association of Paleontological Suppliers, an organization that consists of businesses dealing in 
fossils, has a code of ethics in its constitution requiring that members: first, stay informed of all 
federal, state, and local regulations pertaining to fossil collection; second, obtain permission from 
appropriate sources before accessing lands for collection; third, require that all fossil materials 
received from outside dealers comply with the aforementioned standards; fourth, report scien-
tifically significant finds to proper local authorities; and fifth, strive to place unique specimens 
in responsible hands for research, study, and preservation. See PALEONTOLOGICAL COLLECT-
ING, supra note 17, app. J at 54. 
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fossils by supplying a variety of fossils at a variety of prices to the 
public.62 
Fossils have become accessible to the average person through mu-
seum shops,63 natural history stores, and the Internet.64 For example, 
in the "Boneroom," a web site on the World Wide Web, one can 
purchase a tooth from a carcharodon megalodon, an extinct giant 
relative of the great white shark, paying anywhere from ten dollars 
to $350, depending on the specimen's size and quality.65 Similarly, 
complete fish fossils can be bought for six dollars.66 
Fossils also sell for thousands to millions of dollars in stores and 
at auctions all over the world.67 For example, as reported by NBC 
Nightly News, fossils of flying dinosaurs were selling for $60,000 to 
$80,000, and dinosaur eggs for $35,000 to $50,000, at auctions in New 
York City.68 Similarly, CNN Financial News reported in June, 1997, 
that fossils would be auctioned off in New York City.69 Predicted 
prices ranged from $40 to $60,000.70 
The stunningly high price Sue™ was able to command has caused 
Fred Nuss and Alan Detrich, two professional collectors, to sell the 
T. Rex fossil they unearthed for $15 million.71 These collectors claim 
that their specimen is the second most complete T. Rex skeleton, 
behind Sue, and that it has the most complete T. Rex skull ever 
found.72 
62 See The Bone Room, supra note 8; Phillips International Auctioneers & Valuers, supra note 
8; Sexton, supra note 8, at 5B; Uhlenhuth, supra note 29, at II. 
63 Many museums, however, have agreed not to engage in the commercialization of fossils by 
deciding not to sell them in their gift shops. See PALEONTOLOGICAL COLLECTING, supra note 
17,at5. 
64 See The Bone Room, supra note 8; Phillips International Auctioneers & Valuers, supra note 
8. 
65 See The Bone Room, supra note 8. 
66 See id. 
67 See Mary Binks, Hong Kong Sells China's Stolen Past, REUTERS WORLD SERV., July 4, 
1996 (illegal fossil sales in China); CNN Financial News: Jurassic Auction (CNN television 
broadcast, June 20,1997) [hereinafter CNN Fin. News]; The Head of this 67 M Year Old Can 
Cost Millions, SINGAPORE STRAITS TIMES, Oct. 10, 1997; Hecht, Triceratops, supra note 2, at 
12; NBC Nightly News: New York Auction to Sell Dinosaur Fossils (NBC television broadcast, 
June 10, 1997) [hereinafter NBC Nightly News]; Power & MUIT, supra note 35, at 64. 
68 See NBC Nightly News, supra note 67. 
69 See CNN Fin. News, supra note 67. 
70 See id. 
71 See Dianne Carroll, For Sale: T. Rex; Kansas Men Seeking Millions for Big Fossil, RAN. 
CITY STAR, Feb. 9, 1998, at AI. Only twenty-two T. Rex fossils have ever been found. They 
range in completeness from 2% to 90%. See id. 
72 See id. 
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Therefore, the increased popularity of fossils has made fossils more 
accessible to the public; however, it has also priced some fossils out of 
scientists' and museums' budgets.73 Consequently, these groups have 
lost the opportunity to study them for their scientific value.74 The in-
creasing commercialization of fossils further impedes scientific study 
because it forces scientists to compete with commercial fossils collec-
tors for the rights to collect fossils on private lands.75 Scientists have 
been forced off private lands in the middle of a dig when commercial 
collectors have offered private landowners a fee for exclusive excava-
tion rights.76 Public lands have become a refuge for vertebrate pale-
ontologists because scientists do not have to compete with commercial 
collectors for access.77 
Additionally, the high price the Field Museum paid for Sue™ has 
hurt other museums because some fossil donors and lenders have 
asked museums for compensation for their donation or demanded 
their fossils be returned.78 
C. Theft of Fossils 
Due to the expanding commercialization of fossils, it has become 
increasingly difficult to protect fossils on public lands.79 To meet the 
growing demand for fossils, people are stealing them from public 
lands in the United States, and abroad.SO 
73 See Phil Mintz, "Bone Wars": A Bill to Allow Digs on U.S. Lands Pits Science vs. Com-
merce, NEWSDAY, Feb. 20,1996, at B23. 
74 See Dan Drollette, The Filched Fossil Trade: Thieves are Getting Bold in Australia, 
NEWSDAY, Oct. 14, 1997, at C3; Hecht, Triceratops, supra note 2, at 12. 
75 See Hecht, Triceratops, supra note 2, at 12; see also Hoganson, Management Program, 
supra note 11, at 31. 
76 See Hecht, Triceratops, supra note 2, at 12; Hoganson, Management Program, supra note 
11, at 31; SVP Presents Good Stewardship Award, supra note 5. 
77 See SVP Presents Good Stewardship Award, supra note 5. 
78 See Telephone Interview with Carol Brown, Paleontologist, Custer National Forest, MT 
(Mar. 17, 1998); Hoganson, Interview, supra note 15. 
79 See SVP Presents Good Stewardship Award, supra note 5; Thomas, supra note 15, at IB; 
Timms, supra note 5; Uhlenhuth, supra note 29, at n. 
80 See Dinosaur Fossils Stolen, FACTS ON FILE WORLD NEWS DIG., Nov. 14, 1996, at 849 G3; 
Dinosaur Skull Stolen From Paleontological Institute, Moscow, (last modified Dec. 23, 1996) 
<http://www.dinosauria.com>; Drollette, supra note 74, at C3; Fossilized Dinosaur Eggs 
Found in Liaoning Province, XINHUA NEWS AGENCY, June 27, 1996; Genoways, supra note 1, 
at 19; Hecht, Triceratops, supra note 2, at 12; Julian Linden, Dinosaur Fossils Stolen in 
Australia, U.P.I., Oct. 15, 1996; Scientists Warn of More Plunder from Australian Fossil Sites, 
DEUTSCHE PRESSE-AGENTUR, Oct. 16, 1996; Gerald Stewart, Shrewd Poachers Find Their Way 
to Australian Fossil Treasure, DEUTSCHE PRESSE-AGENTUR, Oct. 31, 1996; Thomas, supra 
note 15, at IB; Timms, supra note 5. 
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In the United States, the University of Nebraska State Museum 
has documented instances of theft and destruction of fossils on public 
lands.81 The Nebraska National Forest, the first national forest to 
inventory its lands, documented that illegal vertebrate fossils collec-
tion has occurred on over 20% of the 30,720 acres in the Oglala Na-
tional Grasslands.82 In 1991, Bureau of Land Management (BLM), in 
cooperation with the Museum of the Rockies, rescued an allosaurus 
("Big AI") being excavated from public land by an overseas commer-
cial collector.sa 
Even though there is evidence of large-scale collecting occurring on 
public lands, law enforcement officials admit that it is difficult to solve 
theft cases or to identify the perpetrators.84 This evidence consists of 
large holes in the ground, often accompanied by shovels and picks.85 
There are reports of flatbed trucks and helicopters coming onto public 
lands to remove fossils. 86 Additionally, scientists are seeing an increas-
ing number of materials being poached from public lands and appear-
ing on the commercial market.87 Patrolling the vast stretches of public 
lands proves extremely difficult, however, because of the small size of 
most land management agencies' law enforcement staff funds.88 
This problem transcends national boundaries; the theft of fossils has 
become a global issue.89 In Russia, a string of fossil thefts began at 
the Russian Paleontological Institute in 1991, after the collapse of the 
Soviet Union, commencing with the theft of a 240 million year old 
amphibian skull, worth about $500,000.90 In 1996, three dinosaur skulls 
and two jaws, worth a total of $11,000, were discovered missing from 
81 See Genoways, supra note 1, at 19; Hannah E. LaGarry-Guyon, Conference Attendee 
Comments, in FOSSILS FOR THE FUTURE 151, 151-52 (1992); Timms, supra note 5. As fossil 
theft is a relatively recent phenomenon, comprehensive surveys on fossil theft from public lands 
are new. See Timms, supra note 5. 
82 See Timms, supra note 5. 
83 See SVP Presents Good Stewardship Award, supra note 5. 
84 See Timms, supra note 5; Thomas, supra note 15, at 1B. 
85 See Thomas, supra note 15, at lB. 
86 See id. 
87 See Sexton, supra note 8, at 5B. 
88 See Rachel Benton, 1998 Paleontological Resources Conference, 4 PARK PALEONTOLOGY 
(National Park Service) Winter 1998 (visited Sept. 10, 1998) <http://www.aqd.nps.gov/grdlge-
ology/pp_4_1_98/paleonews.htm>; Timms, supra note 5. 
89 See infra notes 90-103 and accompanying text. 
90 See Vladimir Isachenkov, Museum Staff Smuggle Dinosaur Fossils Abroad: Report, AAP 
NEWSFEED, Jan. 21, 1998; World Briefs, 'IbRONTO SUN, Jan. 22, 1998, at 42. The thefts are 
thought to be an inside job consisting mostly or entirely of Institute workers. See id. An 
international group of paleontologists who have investigated the thefts at the Institute report 
that whoever stole the fossils had easy access to them, as there were no signs of burglaries. See 
id. The theft of a pair of mammoth tusks, thought to be the largest in the world, took days to 
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the Institute.9I The Russian paper, Vechernyaya Moskva, reported 
that some of the thefts occurred when pieces were sent abroad for 
display.92 The smugglers placed extra bones in the shipping cases 
containing the exhibits.93 Customs officials lacked the knowledge to 
detect the extra bones.94 
In September, 1996, dinosaur footprints dating back to the Jurassic 
period95 were stolen from a sacred Aboriginal site 1800 miles north-
west of Sydney, Australia.96 The footprints, left by a stegosaurus, 
were scientifically significant because they were the only evidence 
that the species Thyreophorans, a group of plant-eating dinosaurs 
covered with spikes or plates, existed in Australia.97 Dr. McNamara, 
senior curator of fossils at the Museum of Western Australia, claimed 
that it was possible that these were the only definite stegosaurus 
tracks in the world.98 Moreover, these footprints support the scientific 
theory that Australia once was connected to a land mass consisting of 
what is now known as South America, Antarctica, Africa, and India.99 
Dr. McNamara predicted the adverse impact of this theft on science: 
"Paleontology is like trying to put together a giant jigsaw puzzle when 
you've only got half a dozen of the original pieces left. Now someone's 
taken one of those away."IOO Neville Pledge, a museum fossil curator 
in South Australia, traced the stolen footprints to a museum in Japan 
and persuaded the museum curator to return them.lOl 
report because museum guards were misled by a note left behind which stated the tusks were 
taken "for study." See id. 
91 See Dinosaur Skulls Stolen from Paleontological Institute, supra note 80. 
92 See Isachenkov, supra note 90. 
93 See id. 
94 See id. 
95 The Jurassic period ranges from 205 million years ago to 138 million years ago. See PALEON-
TOLOGICAL COLLECTING, supra note 17, app. F at 40. 
96 See Dinosaur Fossils Stolen, supra note 80; Drollette, supra note 74, at C3; Linden, supra 
note 80; Stewart, supra note 80. 
97 See Drollette, supra note 74, at C3. Scientists are not only upset about losing these 
scientifically unique specimens, but also about the resulting strain on the relationship between 
the Aboriginal community and paleontologists. See id. The dinosaur footprints were part of a 
sacred site used in Aboriginal ceremonies, and felt by the Aboriginal to belong to a mythical 
creature from their "Dream Time." See id; Stegosaur Footprints Stolen (last modified Dec. 23, 
1996) <http://www.dinosauria.com>.This strain in the relationship could cause paleontologists 
to lose access to the fossil rich sites found on Aboriginal land. See Drollette, supra note 74, at 
C3. 
gs See Linden, supra note 80. 
99 See Dinosaur Fossils Stolen, supra note 80. 
100 See Drollette, supra note 74, at C3. 
101 See id.; Scientists Warn of More Plunder from Australian Fossils Sites, supra note 80. 
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There have been a long line of thefts from Australian excavation 
sites,102 putting pressure on the Australian government to protect its 
important fossils-bearing sites.103 
D. Public Opinion 
Given the growing commercial interest in fossils, how does the 
public feel about protecting fossils found on private and public lands? 
Save America's Fossils for Everyone, Inc. (SAFE), a non-profit or-
ganization promoting the conservation and protection of America's 
fossils, sponsored the first poll ever on this subject, conducted by 
MKTG, a major polling service.104 In the fall of 1995, MKTG surveyed 
more than 300 people by telephone, asking them twenty-three ques-
tions.105 The first eight questions were based on three scenarios in 
which the participants were asked to pretend that: (1) they had found 
a vertebrate106 fossil on their private ranch out West; (2) they had 
found a vertebrate fossil on public property; and (3) they had found 
an invertebrate fossil on public property.107 
The participants were then asked a series of questions about 
whether they believed they owned the fossil in each of the three 
scenarios and whether they would report the find to scientific authori-
ties. los Forty-six percent of people believed that they owned a verte-
102 See Dinosaur Fossils Stolen, supra note 80. 
103 See Drollette, supra note 74, at C3; Linden, supra note 80; Scientists Warn of More Plunder 
from Australian Fossils Sites, supra note 80; Stewart, supra note 80. As in the United States, 
there is no uniform legislation clearly directed at the preservation of paleontological resources 
in Australia. See Droliette, supra note 74, at C3. The Movable Cultural Heritage Act is the most 
applicable statute, yet it creates many problems in protecting fossils, as it was originally 
intended to protect artwork. See id. Dr. McNamara, at the request of the Western Australian 
government, drafted legislation which would require licenses for hunting fossils at specific 
locations and make all fossils state property until examined and approved by authorized pale-
ontologists for private use. See id. 
104 See Beard, supra note 5, at All; Crenson, Fossil Collection, supra note 2, at 6D; The 
Society of Vertebrate Paleontology, Public Opinion on Fossils (visited Jan. 21, 1998) 
<http://eteweb.lscf.ucsb.edu/svp/safe/poli.htm> [hereinafter SVP, Public Opinion); The Society 
of Vertebrate Paleontology, SAFE's Mission Statement (visited Jan. 21, 1998) 
<http://www.eteweb.lscf.ucsb.edulsvp/safe/mission.htm>. 
105 See SVP, Public Opinion, supra note 104. 
106 Vertebrates are animals with vertebrae, or ''backbones.'' See United States Geological 
Survey, Fossil Groups-Vertebrates, (visited Sept. 10, 1998) <http://geology.er.usgs.gov/pa-
leo/vertebra.shtml>. Vertebrate fossils are extremely important to the study of evolution 
because they help scientists correlate rock formations around the world, decipher past climates 
and ecosystems, and document the rise of modern human culture. See id. 
10'7 See SVP, Public Opinion, supra note 104. 
108 See id. 
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brate fossil found on their private land, while only 17% and 16.3% 
believed that they owned the fossils found on public land in scenarios 
two and three, respectively.109 Over ninety percent of respondents be-
lieved that a fossil should be reported to scientific authorities whether 
found on private or public land,uo In response to hypothetical ques-
tions regarding laws prohibiting the collection and sale of fossils, 
however, fifty-eight percent of people polled disagreed with the state-
ment that they should be prohibited from selling a fossil found on their 
private property.1l1 Only 17.3% and 15.7% disagreed with the state-
ment with regard to vertebrate and invertebrate fossils found on 
public lands, respectively.112 
N ext, the respondents were asked to either agree or disagree with 
general statements about fossils,u3 While 65.3% of participants agreed 
that it was "okay" for common fossils to be bought and sold, only 34% 
of participants agreed that it was "okay" for scientifically valuable 
fossils to be bought and sold.114 
Almost ninety percent of participants agreed that a fossil should 
not be removed from the earth without the aid of professionals/scien-
tists.l15 In a related question, eighty-eight percent agreed that iflaws 
were to restrict fossil collection on public lands, only those people with 
the appropriate skills and a permit should be allowed to collect fossils, 
and that their finds should be placed in an appropriate repository.116 
This poll has been cited by scientists as support for the position that 
paleontological resources found on public lands should only be exca-
vated by professionals and deposited in museums and scientific insti-
tutions.ll7 At the same time, the poll has also been criticized,us One 
critic questioned whether the participants even knew that the poll 
was geared towards examining public opinion concerning fossil legis-
lation or knew anything about fossils at all: 
How many of them knew the issues regarding fossils, including 
how and where they are preserved, how and where they are 
109 See id. 
110 See id. 
111 See id. 
112 See SVP, Public Opinion, supra note 104. 
113 See id. 
114 See id. 
115 See id. 
116 See id. 
117 See Beard, supra note 5, at All; Crenson, Fossil Collection, supra note 2, at 6D. 
118 See JeffPollig, Analysis a/the SAFE Poll on Fossil Collecting (last modified Nov. 11, 1996) 
<http://www.dinsoauria.com>. 
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collected, the effects of erosion on fossils, the state of paleontology 
as a science, the number of scientists actually collecting, the abil-
ity of museums to collect, store and maintain fossils, how many 
important finds were due to private and commercial collection, 
and other important issues? What would the responses of a person 
who knew these issues have been? Had the issues been explained 
to the respondents, would their responses have been different?119 
III. LEGAL FRAMEWORK GOVERNING PALEONTOLOGICAL 
RESOURCES 
239 
Given the scientific value and increased commercial demand for 
fossils, what framework is in place to manage and protect fossils found 
on federal lands? Currently, several agencies are responsible for man-
aging fossils on public lands, each with its own combination of internal 
agency rules and codified regulations.12o Attempts to create a single 
national fossils policy have failed to date.121 
A. Public Lands 
The federal government owns and manages approximately 753 mil-
lion acres of land, or about one-third the surface area of the United 
States. l22 The Department of the Interior (DOl) manages approxi-
mately 527 million acres of this totaU23 The BLM and the National 
Park Service (NPS), agencies located within the DOl, control about 
264 million acres and 80.7 million acres; respectively.124 The remaining 
federal lands are administered by various agencies, including the 
United States Forest Service (USFS), located within the Department 
of Agriculture (DOA), which manages about 191 million acres.125 
The largest proportion of lands owned by the federal government 
is located in the western United States.126 BLM controls eighty-three 
119 See id. 
120 See infra notes 150-86 and accompanying text. 
121 See infra Section IV. 
122 See WOLBERG & REINARD, supra note 6, at 68. 
123 William A. Clemens, Challenges of Management of Paleontological Site Resources in the 
United States, in THE USE AND CONSERVATION OF PALEONTOLOGICAL SITES 173, 175 (Peter 
R. Crowther and William A. Wimbledon eds., 1988). 
124 See The National Park Service, The National Park System Acreage (visited Sept. 10, 1998) 
<http://www.nps.gov.legacy/staff.html>. Furthermore, BLM owns mineral rights underlying 
570 million acres of land. See WOLBERG & REINARD, supra note 6, at 69. 
125 See Clemens, supra note 123, at 175; The National Park Service, supra note 124. 
126 See ROBERT M. WEST, STATE REGULATION OF GEOLOGICAL, PALEONTOLOGICAL, AND 
ARCHAEOLOGICAL COLLECTING-1991, at 29 (1991). 
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percent of the land surface of Nevada and roughly one-half of the land 
surfaces of Colorado, Idaho, New Mexico, Oregon, Utah, and Wyo-
ming.l27 These states occupy the geologically youngest and least vege-
tated area of the United States.l28 Wind and rain, which contribute to 
soil erosion, cause fossils to continually become partially unearthed.l29 
As a result, fossils are more accessible and abundant in the western 
states than anywhere in the United States. l30 
Federal lands are owned and retained by the government for sev-
eral purposes. l3l Public lands are federally-owned lands which the 
government permits the public to use.l32 The allowable uses of public 
lands are designated by Congress.l33 Categories of allowable uses 
include grazing, mining, recreation, logging, and wildlife preserva-
tion.l34 BLM and USFS lands are designated mUltiple-use sustain 
yield lands.l35 This designation requires the agencies to administer 
lands in a way which utilize their maximum benefits while sustaining 
their resources. l36 NPS lands are designated recreation and preserva-
tion lands.137 
B. Land Management Agencies 
BLM, NPS, and USFSl38 are all responsible for regulating fossil 
collection on lands under their respective jurisdictions, although the 
127 See WOLBERG & REINARD, supra note 6, at 62. 
128 See WEST, supra note 126, at 29. 
129 See Bates, supra note 10. 
130 See WEST, supra note 126, at 29. 
131 See GEORGE CAMERON COGGINS & CHARLES F. WILKINSON, FEDERAL PUBLIC LAND AND 
RESOURCES LAW 139 (1981). The Constitution bestows upon Congress "the power to dispose 
of and make all needful rules and regulations respecting the territory or other property belong-
ing to the United States." See U.S. CONST. art. IV, § 3, cl. 2. Lands that are specifically 
designated by the government as public lands are lands which are open for public use, such as 
BLM, NPS, and USFS lands. See COGGINS & WILKINSON, supra this note, at 139. 
132 See COGGINS & WILKINSON, supra note 131, at 139. 
133 See id. 
134 See id. 
135 See 43 U.S.C. § 1701(a)(7) (1998); COGGINS & WILKINSON, supra note 131, at 139-40; 
VICTOR J. YANNACONE & BERNARD S. COHEN, ENVIRONMENTAL RIGHTS AND REMEDIES 
§ 13.3 (Supp. 1988). 
136 See COGGINS & WILKINSON, supra note 131, at 139; YANNACONE & COHEN, supra note 
135, at § 13.3; John E. Montgomery, The Public Trust Doctrine in Public Land Law: Its 
Application in the Judicial Review of Land Classification Decisions, 8 WILLIAMETTE L.J. 135, 
137 (1972). 
137 See COGGINS & WILKINSON, supra note 131, at 142-43. 
138 These agencies are collectively referred to as ''the land management agencies" throughout 
this article. 
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terms "fossil" or "paleontological resources" are not found in any of 
the statutes governing BLM, NPS, or USFS.139 BLM and NPS both 
justify regulating fossil collection based on their duty to protect 
"scientific" and "natural" objects,14o as well as to regulate the uses of 
the lands,141 while USFS justifies the regulation of fossils based on its 
authority to regulate the use and occupancy of National Forest Sys-
tem Lands.142 While NPS does not allow the collection of fossils on its 
lands,143 BLM and USFS both allow limited collection of fossils from 
their lands through surface collection and excavation, the latter tech-
nique only allowed after obtaining a permit from the agency.144 
In the past, fossil collection on public lands required little regula-
tion, as it was a fairly unpopular pursuitY5 From 1968 to 1984, NPS 
was solely responsible for issuing fossil collection permits for the DOl, 
based on authority from the Antiquities Act.146 The number of permits 
averaged about twenty per year, and constituted almost all of the 
permits issued for fossil collection on federallands. 147 Issuing permits 
was a part-time job for one NPS employee.148 Pursuant to an order 
from the Secretary of the Interior in 1984, the DOl divided permitting 
responsibilities between BLM and NPS, requiring each agency to 
control the permitting process for the lands under its jurisdiction.149 
139 See 16 U.S.C. § 1 (1998); 16 U.S.C. § 460 (1998); 43 U.S.C. § 1701 (1998); Issuance of 
Archeological and Paleontological Permits, Secretarial Order 3104, Sept. 28, 1984. In fact, USFS 
is the only agency which defines the terms used to describe fossils or paleontological resources 
in its regulations. See 36 C.F.R. § 261.2 (1997). A paleontological resource is defined as "any 
evidence of fossilized remains of multicellular invertebrate and vertebrate animals and multicel-
lular plants, including imprints thereof." See id. 
140 See Duffy & Lofgren, supra note 51, at 492. 
141 See 43 U.S.C. § 1732; 16 U.S.C. § 1. 
142 See MEMORANDUM OF UNDERSTANDING BETWEEN THE U.S. GEOLOGICAL SURVEY, DE-
PARTMENT OF THE INTERIOR, BUREAU OF LAND MANAGEMENT, DEPARTMENT OF THE INTE-
RIOR, NATIONAL PARK SERVICE, DEPARTMENT OF THE INTERIOR, AND U.S. FOREST SERVICE, 
DEPARTMENT OF AGRICULTURE FOR MANAGEMENT OF FOSSILS ON PUBLIC LANDS 3 (Oct. 7, 
1991) (on file with author) [hereinafter MOU]. 
143 See 36 C.F.R. § 2.1(a)(1)(iii) (1998). 
144 See 36 C.F.R. § 261.9(i) (1997); 43 C.F.R. § 8365.1-5(b)(2) (1997). See generally 'Ibm Walker, 
Assistant Director, Bureau of Land Management, INSTRUCTION MEMORANDUM No. 97-172 
(Sept. 8,1997) (on file with author) [hereinafter BLM INSTRUCTION MEMORANDUM]. 
145 See PALEONTOLOGICAL COLLECTING, supra note 17, at 124. 
146 See id.; BLM INSTRUCTION MEMORANDUM, supra note 144, at 2. 
147 See PALEONTOLOGICAL COLLECTING, supra note 17, at 124. A very small number of 
permits were also administered by the Department of Agriculture for lands under its jurisdic-
tion. See id. 
148 See id. 
149 See id. at 124-25. 
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1. Bureau of Land Management 
BLM manages federal lands based on authority delegated by the 
Federal Land Policy Management Act of 1976 (FLPMA).l60 While 
FLPMA never explicitly discusses fossils, various provisions of 
FLPMA are interpreted to allow BLM to create policies and proce-
dures to manage and protect fossils. lSI For example, one of BLM's 
purposes under FLPMA is to manage public lands in "a manner that 
will protect the quality of scientific ... values."l52 Additionally, BLM 
must regulate the use of its lands through permits, leases, and li-
censes;153 adhere to a multiple-use sustain yield management policy;l64 
and inventory the resources found on its lands.l55 
BLM has established rules through promulgating internal agency 
rules and codified regulations156 to control the collection of common 
invertebrate fossils, scientifically significant invertebrate fossils, ver-
tebrate fossils, and plant fossils.1s7 
BLM regulations regarding fossil collection are found in the Code 
of Federal Regulations, Rules of Conduct.l58 Section 8365.1-5(b)(2) 
permits public land users to collect for noncommercial purposes "non-
renewable resources such as rocks, mineral specimens, common inver-
tebrate fossils and semiprecious gemstones" without a permit.1s9 The 
regulations do not define "common invertebrate fossil."l60 
The collection of vertebrate and scientifically significant fossils is 
regulated by BLM through a permitting system, established by the 
agency through internal rules.161 These permits, known as "paleon-
3. 
150 See id. at 139; BLM INSTRUCTION MEMORANDUM, supra note 144, at 2-3. 
161 See 43 U.S.C. §§ 1701-1784 (1998); BLM INSTRUCTION MEMORANDUM, supra note 144, at 
162 See 43 U.S.C. § 1701(a)(8) (1998). 
163 See id. § 1732(b). 
164 See id. § 1701(a)(7). 
166 See id. § 1711(a). 
156 The term "internal rule" in this note is used to describe an agency's internal practices and 
policies, whereas the term ''regulation'' is used to describe the practices and policies an agency 
codifies through notice and comment rulemaking according to section 553 of the Administrative 
Procedures Act. 
157 See 43 C.F.R. § 8365.1-5(b)(2) (1997); BLM INSTRUCTION MEMORANDUM, supra note 144, 
at 3-4. 
168 See 43 C.F.R. § 8365.1-5(b)(2). 
169 See id. 
160 See generally id. at pt. 8365. 
161 See PALEONTOLOGICAL COLLECTING, supra note 17, at 145; BLM INSTRUCTION MEMO-
RANDUM, supra note 144, at 3-4; Telephone Interview with Gary Smith, Archaeologist with the 
Bureau of Land Management (Mar. 16, 1998). 
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tological use permits," are issued for two methods of collecting: sur-
vey/limited surface collectionl62 and excavation.l63 An applicant must 
have professional paleontological training and demonstrated experi-
ence in order to obtain a paleontological use permit.164 No permits are 
granted to commercial collectors. 166 
The permit application requires applicants to disclose, among other 
things, the location of the proposed work, the nature of the proposed 
work, and the purposes and methodology of the proposed work.166 
Additionally, BLM requires applicants to list their qualifications.167 
The permit application must be accompanied by a written certification 
from a qualified repository which is willing to accept discoveries re-
sulting from the work conducted on public lands.16B Appropriate re-
positories include public museums, universities, colleges, state geo-
logical surveys, and other federal agencies which are engaged in 
geological or paleontological studies.169 Additionally, according to stip-
ulations attached to the permit application, any fossils recovered un-
der the provisions of the permit remain the property of the United 
States. 170 
2. National Park Service 
NPS, acting under the authority of the National Park Service Or-
ganic Act of 1916 (NPS Organic Act),l71 regulates the use of national 
parks, monuments, and reservations, and conserves "scenery and the 
natural and historic objects ... in such a manner ... as will leave them 
unimpaired for the enjoyment of future generations."172 National Park 
162 See BLM INSTRUCTION MEMORANDUM, supra note 144, at app. 1-1. This type of collecting 
includes collection of specimens found on the surface of the land, and limited excavation of one 
square meter or less, which can be accomplished with hand tools. See id. 
163 See id. at app. 1-1. Excavation entails the disturbance of more than one square meter of 
surface at a location. See id. The permit applicant must provide a precise identification of the 
area the applicant wishes to excavate so the land manager can evaluate the possible effects of 
the disturbance as required by the National Environmental Policy Act. See id. 
164 See BLM INSTRUCTION MEMORANDUM, supra note 144, at 5. 
165 See Interview with John Hoganson, supra note 15; Interview with Gary Smith, supra note 
161. 
166 See BUREAU OF LAND MANAGEMENT PALEONTOLOGICAL RESOURCES USE PERMIT Ap-
PLICATION (1994). 
167 See BLM INSTRUCTION MEMORANDA, supra note 144, at 5. 
168 See id. at app. 1-2. 
169 See id. 
170 See id. 
171 See 16 U.S.C. §§ 1-460jjj-5 (1998). 
172 See 16 U.S.C. § 1 (1998). 
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lands are designated recreation and preservation lands. l73 Section 3 of 
the NPS Organic Act mandates that rules be enacted as necessary to 
control the use and management of the lands,174 and allows NPS to 
administer permits to regulate land use.176 
In contrast to BLM, NPS prohibits the collection of fossils.176 NPS 
regulations prohibit the destruction, injury, possession, or removal of 
paleontological specimens found on lands under its jurisdiction.177 
3. United States Forest Service 
USFS, located within the DOA, has jurisdiction over the National 
Forests.17S It is responsible for inventorying lands and resources un-
der its jurisdiction and regulating the use and occupancy of National 
Forest Lands.l79 USFS lands are classified as mUltiple-use lands. lso 
USFS regulations prohibit "excavating, damaging, or removing any 
vertebrate fossils or removing any paleontological resource for com-
mercial purposes without a special use authorization."lsl The regula-
tions governing special uses are in 36 C.F.R. part 251,182 This part 
specifies the types of special uses authorized by USFS.l83 The collec-
tion of paleontological specimens is not among the listed special 
uses. 184 
Similar to BLM, additional rules governing fossil collection have 
been promulgated by USFS through internal procedures.l86 A person 
must contact the Forest Service for information on these collection 
rules.ls6 
173 See id. §§ 1, 20; COGGINS & WILKINSON, supra note 131, at 142-43. 
174 See 16 U.S.C. § 3. 
175 See id. 
176 See 43 C.F.R. § 8365.1-5(b)(2); 36 C.F.R. § 2.1(a)(1)(iii) (1998). 
177 See 36 C.F.R. § 2.1(a)(1)(iii). The NPS regulation does not define "paleontological speci-
men." See generally id. pt. 2. 
178 See MOU, supra note 142, at 3. 
179 See id. at 3. 
180 See COGGINS & WILKINSON, supra note 131, at 139-40. 
181 36 C.F.R. § 261.9(i) (1997). 
182 See generally id. pt. 251. 
183 See id. § 251.53. 
184 See id. 
185 See Interview with Carol Brown, supra note 78. 
186 See id. 
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C. Interagency Cooperation to Protect Federal Fossils 
In 1991, BLM, NPS, USFS, and the United States Geological Serv-
ice (USGS)187 entered into a Memorandum of Understanding on the 
Management of Fossils on Public Lands (MOU).l88 The purpose of the 
MOU is to "provide procedures and guidance for communication, 
cooperation, and research about issues of common concern in the 
management of paleontological resources."189 
In general, the procedures created in the MOU require the land 
management agencies to identify lands under their jurisdictions 
where paleontological resources are likely to be a planning considera-
tion, provide the USGS with information on paleontological sites and 
activities on the land, and notify the USGS Chief of the Branch of 
Paleontology and Stratigraphy of planning efforts that will require 
assistance from the USGS in assessing paleontological resources and 
their significance.1oo Additionally, BLM, NPS, and USFS may solicit 
input from the USGS on regulating fossil collection and paleontologi-
cally related activities.191 
The USGS is charged with responding to land managing agencies' 
requests for information with "appropriate expertise," providing re-
quested reports assessing and interpreting information in the N a-
tional Paleontological Database about the paleontological significance 
of public lands, and developing interpretive presentations for the 
public upon the request of the land managing agencies.192 
IV. ATTEMPl'S TO CREATE A NATIONAL FOSSIL MANAGEMENT 
FRAMEWORK 
During the past two decades, in an attempt to address the growing 
need to protect fossils adequately, Congress and the land manage-
187 The u.s. Geological Survey (USGS), located within the DOl, is another agency involved in 
the management of paleontological resources. See 43 u.s.c. § 31(a) (1998). Pursuant to its 
organic statute, USGS is responsible for "the classification of the public lands and examination 
of the geological structure, mineral resources, and products of the national domain." See id. 
§ 31f(a). As part of a geological mapping program, the USGS maintains a paleontologic database. 
See id. § 31c(4). Paleontologic investigations are performed that are "critical to understanding 
the age and depositional environment of fossil-bearing geologic-map units." See id. § 31c(d)(2). 
188 See MOU, supra note 142, at 1. 
189 See id. at 2. 
190 See id. at 3-4. 
191 See id. 
192 See id. at 3. 
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ment agencies have proposed changes to the existing legal framework 
governing fossil management, but have been unsuccessful in creating 
a national fossil policy.193 
A. The National Academy of Sciences Report 
In 1984, the National Academy of Sciences created the Committee 
on Guidelines for Paleontological Collecting (Committee).I94 The Com-
mittee was charged with developing a general statement about the 
appropriate role of the government in regulating fossil collection.196 
The Committee196 made ten recommendations in a report issued in 
1987.197 It recommended, among other things: first, that a uniform 
national policy on paleontological collecting be adopted by all agen-
cies; second, that all public lands be open to scientific collecting; third, 
that only commercial collecting be subject to permit requirements; 
and finally, that the DOl, along with the professional paleontological 
community, identify and evaluate potential paleontological localities 
of national significance for National Natural Landmark designation.198 
Additionally, the Committee, attempting to balance the position of 
professional paleontologists, who generally oppose the sale of fossils, 
with the interests of commercial dealers, recommended that qualified 
commercial dealers be issued permits to collect fossils on public lands, 
provided that they deposit specimens deemed scientifically valuable 
in public institutions.199 
After the Committee's report was released, Donald Hodel, then 
Secretary of the Interior, formally accepted the recommendations of 
the Committee, stating to the Chairman of the Congressional Com-
mittee on Energy and Resources that fossils did not constitute a 
resource which required the degree of management attention the DOl 
had earlier envisioned.200 Today, however, this study is considered 
outdated as it does not represent current management beliefs regard-
ing the protection of federal fossils.201 
193 See supra notes 194-264 and accompanying text. 
194 See PALEONTOLOGICAL COLLECTING, supra note 17, at vii, 1. 
195 See id. 
196 The Committee was comprised of a cross section of people from the public and private 
sectors; including commercial fossil dealers, scientists, government agents, and representatives 
from the surface mining industry. See id. 
197 See id. at vii, 3-4. 
198 See id. 
199 See PALEONTOLOGICAL COLLECTING, supra note 17, at vii, 3-4. 
200 See Duffy & Lofgren, supra note 51, at 492. 
201 See Jason A. Lillegraven, I SSUBS of Pres/lTVation Associated with Vertebrate Fossils on U.S. 
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B. Proposed Rulemaking 
During the 1980s, DOl twice attempted to modify its fossil regula-
tions in order to create a comprehensive fossil collection policy.202 In 
1982, the DOl notified interested parties of its intent to engage in 
rulemaking to establish procedures under which fossils, geologic ma-
terials, and hobby mineral materials could be removed from BLM 
administered lands by hobbyists, commercial collectors, and scien-
tists.203 The objective of the proposed rulemaking was to combine the 
existing provisions for collecting petrified wood with the provisions 
for the hobby collection of fossils, to add provisions for the scientific 
and commercial collection of fossils, and create a simplified permit-
ting procedure for scientific and commercial fossil collection.204 The 
collection of "common fossils" as a hobby required no permit.205 The 
rulemaking proposal was indefinitely postponed when, as mentioned 
above, the Committee on Guidelines for Paleontological Collecting 
was created to study the issue of fossil management.206 
In 1989, BLM initiated a negotiated rulemaking process on the 
management of paleontological resources on public lands.207 Three 
recommendations from the Committee on Guidelines for Paleontologi-
cal Collecting were the subject of the proposed regulations.2Os The 
negotiated rulemaking was terminated, however, due to lack of con-
sensus among the scientific, commercial, and amateur collecting com-
munities.209 
Public Lands, in FOSSILS FOR THE FUTURE 53, 55-56 (1992); Janet L. Whitmore, Conference 
Attendee Comments, in FOSSILS FOR THE FUTURE 179, 179 (1992); Interview with Barbara 
Beasley, supra note 15; Interview with John Hoganson, supra note 15. 
200 See Geologic and Hobby Minerals Materials-Collecting; Rules of Conduct, 47 Fed. Reg. 
35,914,35,914 (1982) (proposed Aug. 17, 1982). 
203 See id. 
204 See id. 
205 See id. 
206 See Paleontology; Negotiated Rulemaking, 54 Fed. Reg. 48,647, 48,647 (1989) (proposed 
Nov. 24, 1989). 
207 See id. 
208 See id. at 48,648. The three recommendations selected for negotiated rulemaking were: 
1) all federal lands be opened to fossil collecting for scientific purposes; 
2) scientifically significant fossils be placed in research and educational institutions; and 
3) commercial collection of fossils be regulated through a permit system. 
209 See Telephone Interview with Carl Barna, Paleo Program Coordinator, Bureau of Land 
Management (Mar. 27, 1998). 
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C. Proposed Federal Legislation 
Congress has recently attempted to enact two bills governing the 
management of fossils on public lands: the Vertebrate Paleontologi-
cal Resource Protection Act (VPRPA)210 and the Fossil Preservation 
Act of 1996 (FPA).211 These bills, while sharing similar purposes and 
findings, were quite different from one another.212 Both died in Con-
gress. 
1. Vertebrate Paleontological Resources Protection Act 
VPRPA was introduced to the 103rd Congress by Senator Max 
Baucus, a Democrat from Montana.213 VPRPA stated that vertebrate 
fossils are nonrenewable resources, that they are natural aspects of 
our natural heritage, and that they have scientific and educational 
value.214 It further stated that these fossils are increasingly endan-
gered because of their commercial attractiveness, rarity and unique-
ness.215 VPRPA also recognized the important contributions amateur, 
noncommercial collectors have made in the field of paleontology, and 
stated that their activities should be encouraged and facilitated.216 
VPRPA contained themes of cooperation and education.217 In gen-
eral, the purposes of VPRPA were: first, to create a uniform national 
policy on vertebrate fossil collection; second, to protect scientifically 
significant vertebrate fossils for the benefit and education of the pub-
lic; third, to heighten the stewardship responsibilities of all those who 
collect fossils on federally managed lands; and finally, to increase 
cooperation and communication of information between federal and 
state land managers, and the professional paleontology community, 
amateurs, and private collectors.218 
Under VPRPA, permits for the surface collection of vertebrate 
fossils were to be issued to amateur and professional collectors219 by 
210 See Vertebrate Paleontological Resources Protection Act, S. 3107, 103d Congo (1993). 
211 See Fossil Preservation Act, H.R. 2943, l04th Congo (1996). 
212 See infra notes 213-41 and accompanying text. 
213 See Yozwiak, supra note 6, at AI. 
214 See S. 3107, l03d Congo § 2(5)(A)-(D) (1993). 
216 See id. § 2(4). 
216 See id. §§ 2(8)-(10), 4(l)(A). 
217 See id. § 3(1)-(14). 
218 See id. 
219 A professional collector is a person who: first, pursues collecting as a profession but not for 
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federal land managers.220 A permit was also required for excavating 
vertebrate fossils under section 9 of VPRP A.221 The excavation permit 
application required information from the applicant concerning the 
removal of the fossil, the applicant's qualifications for excavating fos-
sils, and a description of the arrangements made for depositing the 
fossil in a suitable repository.222 The federal land manager issuing a 
permit was to use as criteria for approving an application the appli-
cant's qualifications, whether the activity would further paleontologi-
cal knowledge in the public interest, whether the activity was being 
carried out for scientific purposes, and whether the records and local-
ity data would be given to a suitable repository.223 The permit could 
not be used for commercial collecting, and required that any verte-
brate paleontological resource found be held in trust for the people of 
the United States.224 
The custody of the resources was governed by section 10.225 In 
general, collected materials determined to be scientifically significant 
by the land manager, in consultation with a qualified vertebrate pale-
ontologist, were to be given to a suitable repository where the re-
source would remain accessible for study and educational purposes.226 
Amateur collectors could retain possession of a resource if its scien-
tific value was identified and evaluated, and if it remained available 
for study.227 Furthermore, according to section 1O(b)(2), the resource 
was to be held in trust for the people of the United States by the 
amateur.228 VPRPA contained criminal and civil penalties for viola-
tions.229 
commercial purposes; second, ensures that scientifically significant vertebrate resources are 
brought to suitable repositories and held in trust for the people of the United States; and third, 
is professionally associated with a federal, state, county, or local institution that engages in 
public education of vertebrate paleontological resources. See S. 3107, 103d Congo § 4(6) (1993). 
220 See id. § 8(a)(1)-(2). 
221 See id. § 9(a)(1). 
222 See id. § 9(a)(2)(A)-(D). 
223 See id. § 9(b)(l). 
224 See S. 3107, 103d Congo § 9(b)(1)(E)-(F). 
225 See id. § 10. 
226 See id. § 10(a)(1)(A)-(B). 
227 See id. § 10(b)(1)(A)-(B). 
228 See id. 
229 See S. 3107, 103d Congo §§ 12-13. 
250 ENVIRONMENTAL AFFAIRS [Vol. 26:225 
2. Fossil Preservation Act of 1996 
The FPA was introduced to the 104th Congress on February 1, 
1996, by House of Representatives members Tim Johnson, a Demo-
crat from South Dakota, and Joe Skeen, a Republican from New 
Mexico.230 The FPA stated in section 2 that its goal was to create a 
national uniform policy for collecting fossils on federal lands.231 Fur-
thermore, the FPA stated that fossils have scientific, educational, and 
commercial value, and that the "science of paleontology is best served 
by unimpeded access to fossils and fossil-bearing rocks in the field."232 
The FPA proposed to allow reconnaissance collecting233 on all federal 
lands234 except where federal land managers engaged in rulemaking to 
require permits.236 Collecting fossils through quarrying, or by means 
other than removing them from the surface with simple hand tools, 
required a permit.236 
FPA established three types of collection permits: educational, 
scientific, and commercial.237 All three permit types required collec-
tors to deposit in a paleontological institution "scientifically unique" 
fossils, records, or data associated with collecting and to relinquish 
rights of ownership to the United States.238 The scientific uniqueness 
of a fossil collected with a scientific or educational permit was to be 
determined by the federal land manager in the area where the fossil 
was collected, in consultation with the chair of the National Fossil 
Council;239 in the case of a fossil collected with a commercial permit, 
230 See H.R. 2943, l04th Congo (1996). 
231 See id. § 2(b)(2). 
232 See id. § 2(a)(2)-(3). 
233 Reconnaissance collecting is collecting fossils from the surface of the land with simple hand 
tools, disturbing less than two square meters of earth; this does not pose a potential of disturbing 
ongoing scientific research or other resources such as endangered species, archeological re-
sources, or areas of environmental concern. See id. § 4(c)(I)(A)(I)-(V). 
234 For the purposes of this Act, federal lands were defined as ''lands, other than wilderness, 
administered by the Bureau of Land Management, the Forest Service, the United States Fish 
and Wildlife Service, the Bureau of Reclamation, and the United States Army Corps of Engi-
neers." [d. § 3(1)(A). Federal lands do not include lands held in trust for the benefit of Native 
Americans or lands administered by the National Park Service. See id. § 3(1)(B). 
236 See H.R. 2943, 104th Congo § 4(c)(I)(A)-(B) (1996). 
236 See id. § 4(c)(2). 
237 See id. § 5(b)-(d). 
238 See id. § 5(b)(I), (c)(1), (d)(I)(C). 
239 Section 9 of the Act would have created the National Fossil Council, to be comprised of 
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the scientific uniqueness was to be determined solely by the National 
Fossil Counci1.240 The FPA contained civil penalties for violations.241 
While there is consensus among many fossil collectors that the 
United States needs a national paleontological policy,242 the FPA ap-
peared to be largely supported by commercial and amateur fossil 
hunters, but attacked by scientists and educators.243 One writer con-
sidered the Fossil Preservation Act "grotesquely misnamed," and 
criticized the benefits it provided to commercial fossil hunters.244 
FP A's opponents believed that the bill would allow commercial 
fossil hunters to place potentially scientifically valuable fossils in pri-
vate hands-never to be studied.245 Even if land managers retained 
scientifically significant fossils, as FPA proposed, fossil hunters could 
forfeit the scientific information of a fossil by failing to study and 
document the fossil's context properly.246 For example, while a certain 
type of fossil may be relatively abundant and not scientifically sig-
nificant in itself, it may be scientifically significant if found laying on 
a nest of eggs.247 
David Krause, past President of the Society of Vertebrate Paleon-
tology (SVP), argued that fossils found on "public lands should not be 
removed from the public domain," stating that "[o]ur national heri-
tage is not for sale."248 Krause also criticized the FPA for failing to 
recognize that some scientifically valuable fossils could be found 
through reconnaissance collecting, in which case the FPA would not 
individuals designated by museums, various paleontological and geological societies, and Cabi-
net members, for the purpose of creating collection guidelines and regulations. See id. § 9(a)-(c). 
240 See H.R. 2943, l04th Congo § 4(d). 
241 See id. § 8. 
242 See Cohen, supra note 54, at 10. 
243 See Bates, supra note 10; Beard, supra note 5, at All; Cohen, supra note 54, at 10; Crenson, 
Fossil Collection, supra note 2, at 6D; Matt Crenson, Federal Fossils are Bone of Contention, 
THE RECORD, Apr. 8, 1996, at H4 [hereinafter Crenson, Federal Fossils); Davis, supra note 16, 
at 40. In the fall of 1995, the presidents of the Society of Vertebrate Paleontology, the Dinosaur 
Society, and the American Association of Paleontological Suppliers met in Pittsburgh to discuss 
how, together, they could protect America's fossils. See The Dinosaur Society, supra note 16. 
They reached an agreement on actions to protect these resources, but the Dinosaur Society 
reported that the introduction of FPA in February of 1996 "derailed" this productive process. 
See id. 
244 See Beard, supra note 5, at All. 
245 See Bates, supra note 10; Beard, supra note 5, at All; Cohen, supra note 54, at 10; Crenson, 
Fossil Collection, supra note 2, at 6D; Crenson, Federal Fossils, supra note 243, at H4. 
246 See Bates, supra note 10; Beard, supra note 5, at All; Cohen, supra note 54, at 10. 
247 See The Dinosaur Society, supra note 16. 
248 Davis, supra note 16, at 40. 
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require the collector to turn over the fossil to the federal land man-
ager.249 The FPA was further criticized because it failed to impose any 
criminal penalties for violations.25o 
The Association of Science Museum Directors (ASMD), consisting 
of directors from over fifty of the top science museums, opposed 
the passage of FPA.251 ASMD passed two resolutions simultaneously 
at its annual meeting on May 5, 1996, each concerning the protection 
of paleontological resources.252 The first resolution, "Resolution Con-
cerning H.R. 2943, The Fossil [Preservation] Act of 1996," found that 
the FP A did not reflect public opinion or a preservation policy, and 
provided for the commercialization of public fossil resources.253 There-
fore, the ASMD resolved that it strongly opposed the FPA and would 
work with scientific and educational institutions to promote responsi-
ble legislation to protect public paleontological resources.254 
ASMD's second resolution, "Resolution Concerning the Protection 
and Preservation of Public Paleontological Resources, and Our N a-
tional Heritage," found that paleontological resources are nonrenew-
able resources which provide unique scientific and educational oppor-
tunities for public institutions, and that no individual has the right to 
dispose of them for private gain.255 The organization resolved that 
resources from public lands should be protected from private sale or 
trade, and should find proper disposition in a public museum or insti-
tution where they can be properly cared for and studied.256 
Commercial fossil hunters and some amateurs defended the FPA, 
arguing that allowing more people to hunt for fossils on federal lands 
benefits science because more fossils will be found.257 The proponents 
249 See H.R. 2943, 104th Congo §4(a)(1)(A)(I)-(V) (1996); Cohen, supra note 54, at 10. Krause 
states that every important fossil he has ever collected came from an area in size less than two 
square meters-the maximum area the FPA allows a fossil hunter to disturb with a hand tool 
before requiring a permit. Cohen, supra note 54, at 10. Similarly, the organization Save Amer-
ica's Fossils for Everyone (SAFE) claims that a vast majority of the most important fossils in 
the world would fit within this area. See Society of Vertebrate Paleontology, SAFE Against the 
"Fossil Preservation Act" (visited Jan. 21, 1998) <http://eteweb.lscf.ucsb.edu/svp/safe/act-
now.htm> [hereinafter SVP, Against FPA]. 
250 See The Dinosaur Society, supra note 16. 
251 See ASMD Speaks Out Against H.R. 2943 (last modified Sept. 30, 1996) <http://www.di-
nosauria.com> [hereinafter ASMD Speaks Out]. 
252 See id. 
263 See id. 
254 See id. 
255 See id. 
256 See ASMD Speaks Out, supra note 251. 
257 See Bates, supra note 10; Cohen, supra note 54, at 10; Crenson, Federal Fossils, supra 
note 243, at H4; Crenson, Fossil Collection, supra note 2, at 6D; Davis, supra note 16, at 40. 
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of FP A claimed that many fossils are currently lost to wind and water 
erosion before anyone can find them.258 Michael Triebold, President of 
the American Association of Paleontological Suppliers, stated that 
"there are innumerable excellent fossils that are being turned to dust 
every day. [The FPA] would simply allow more fossils to be saved."259 
The counter-argument to this, as offered by paleontologist Daniel 
Fisher, is that erosion is not urgent because while a fossil may be 
damaged by days or weeks of exposure, it takes years to destroy it.260 
John Flynn of the Chicago Field Museum stated that there is no hurry 
to dig up a large fossil where only the tip is subject to surface ero-
sion.261 
FPA supporters also argued that many private collectors do donate 
fossils to museums.262 Those in favor of private and commercial col-
lecting also point to the fact that museums are already inundated with 
fossil specimens, and display only a very small percentage of them, 
while keeping the rest in storage.263 Furthermore, professionals and 
amateurs alike claimed that the FPA finally granted them rightful 
access to public property.264 
D. State Laws 
While scientists and commercial collectors continue to debate the 
merits of legislation governing federal lands, some western states 
have created stringent regulations governing fossil collection on state 
lands.265 The two states selected for discussion are South Dakota and 
Montana.266 
258 See Bates, supra note 10; Davis, supra note 16, at 40. 
259 See Mintz, supra note 73, at B23. 
260 See Bates, supra note 10. 
261 See Davis, supra note 16, at 40. 
262 See id. 
263 See id. Scientists argue, however, that even though fossils may be stored at museums, 
valuable information may be gained by comparing them to new fossil finds. See Robert J. Emry, 
Conference Attendee Comments, in FOSSILS FOR THE FUTURE 113, 113 (1992); Allen J. Kihm, 
Conference Attendee Comments, in FOSSILS FOR THE FUTURE 161, 161 (1992). Dr. Robert 
Emry, of the National Museum of Natural History, Smithsonian Institution, analogizes stored 
fossils to books in a library. While all the books in the library are not being read, they do not 
lose their educational value. Certainly people would not advocate that libraries be prohibited 
from receiving more books because people fail to read all the books libraries already have. See 
Emry, supra, at 113. 
264 See Crenson, Fossil Collection, supra note 2, at 6D. 
265 These western states include Arizona, Colorado, Idaho, Montana, Nevada, New Mexico, 
Oregon, South Dakota, Utah, and Wyoming. See generally WEST, supra note 126; WaLBERG & 
REINARD, supra note 6. 
266 Montana and South Dakota were selected for discussion because the two most recent 
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In 1997, South Dakota passed a bill to restrict commercial fossil 
collecting on state lands.267 The bill, known as S-86, passed in a 35-0 
vote in the Senate, and a 62-3 vote in the House of Representatives.268 
S-86 mandates the commissioner of school and public lands to prom-
ulgate rules governing the issuance of collection permits.269 It prohib-
its the removal of any specimen from state lands without permission 
from the commissioner,27o requires that any scientifically significant 
paleontological collection become the property of the state, and re-
quires that collectors report to the commissioner scientifically sig-
nificant discoveries made on state land.271 
In Montana, the collection of paleontological resources is governed 
by antiquities regulations.272 Montana requires collectors to receive 
antiquities permits from a state historic preservation officer before 
removing fossils from state lands.273 The historic preservation officer 
must follow specific guidelines in issuing permits.274 Permits may only 
be issued for work "undertaken by reputable museums, universities, 
colleges or other historical, scientific, or educational institutions, so-
cieties, or persons with a view toward dissemination of knowledge 
about cultural properties."275 The historic preservation officer must 
withhold issuing a permit if he or she is not satisfied that the applicant 
possesses the qualifications necessary to "guarantee the proper exca-
vation of those sites and objects."276 A person who receives a permit 
must submit to the historic preservation officer a summary report 
containing investigation reports, maps, drawings, documents, and 
photographs upon completion of the paleontological collecting.277 All 
paleontological remains collected under an antiquities permit remain 
controversies surrounding fossils found on federal lands in the United States occurred in those 
states. See supra notes 35-60 and accompanying text. Furthermore, the sponsors of VPRPA 
and FPA, Baucus and Johnson, represent Montana and South Dakota in Congress, respectively. 
267 See Society of Vertebrate Paleontology, South Dakota Senate Bill S-86 (visited Jan. 21, 
1998) <http://eteweb.lscf.ucsb.edulsvp/safe/sdbill.htm> [hereinafter SVP, South Dakota Senate 
Bill]. 
268 See id. 
269 See S.D. CODIFIED LAWS § 5-1-16 (LEXIS through 1997 Legis. Sess.). 
270 See id. § 5-1-17. 
271 See id. § 5-1-18, 5-1-20. 
272 See MONT. CODE ANN. § 22-3-421 to 442 (1997). 
273 See id. § 22-3-432. 
274 See id. 
275 See id. § 22-3-432(2)(a). 
276 See id. 
277 See MONT. CODE ANN. § 22-3-432(2)(b) (1997). 
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the property of the state, and must be deposited in a state museum 
or institution, or a qualified institution outside of the state.278 
V. PALEONTOLOGICAL RESOURCES NEED TO BE MORE 
ADEQUATELY PROTECTED 
Due to the growing popularity of fossils,279 the interest of wealthy 
fossil collectors280 and fossil theft,281 scientists are losing the opportu-
nity to study scientifically significant fossils. The current legal frame-
work governing fossils on public lands is not adequately prepared to 
deal with these problems.282 When FLPMA, the NPS Organic Act, and 
the USFS Organic Act were enacted, fossils were not resources which 
commanded a great deal of attention.283 Fossils were not commercial 
commodities. There was minimal public interest in collecting fossils. 284 
Likewise, theft posed little threat to fossils on public lands.285 The 
statutes from which the land management agencies derive their au-
278 See id. § 22-3-432(3). 
279 See supra notes 61-78 and accompanying text; see also Hoganson, Interview, supra note 
15 (discussing the increasing interest in fossils and fossil collecting); Liestman, supra note 30, 
at 170 (discussing the increasing popularity of fossils); Vincent L. Santucci, Conference Attendee 
Comments, in FOSSILS FOR THE FUTURE 186, 186-87 (1992). 
280 See supra notes 32-78 and accompanying text. 
281 See supra notes 79-103 and accompanying text; see also Scott E. Foss, Conference Atten-
dee Comments, in FOSSILS FOR THE FUTURE 176, 176 (1992); Genoways, supra note 1, at 19; 
Liestman, supra note 30, at 170; Santucci, supra note 279, at 186-87; SVP Presents Good 
Stewardship Award, supra note 5; SVP, SAFE's Mission Statement, supra note 199; Thomas, 
supra note 15, at 1B; Timms, supra note 5. 
282 See supra notes 150-86 and accompanying text; see also Benton, supra note 88; Liestman, 
supra note 30, at 170; Santucci, supra note 279, at 186-87. 
283 See Beasley, supra note 15; Hoganson, Interview, supra note 15. 
284 See PALEONTOLOGICAL COLLECTING, supra note 17, app. N at 124. As mentioned earlier, 
permitting responsibilities rested solely with NPS for several years. See id. The Secretary of 
the Interior's proposal to split this responsibility between BLM and NPS was met with some 
criticism. See id. app. L at 82-83. In a letter to Steven J. Griles, the Assistant Secretary for 
Lands and Minerals Management of the DOl (regarding Secretarial Order 3104), Frank E. 
Kottlowski, Chairman of the Association of American State Geologists Federal Liaison Com-
mittee wrote: 
The setting up of a separate paleontologic permit program in each of the BLM, BIA 
[Bureau of Indian Affairs], USFS, Fish and Wildlife, and whatever other Bureaus may 
be involved, will lead to separate regulations by each of these agencies, different and 
confusing guidelines from each agency, the great possibility of overlap and conflicting 
regulations and regulators, large increases in the number of people administering the 
regulations, and therefore a large increase in the funding for issuing of paleontologic 
permits. 
See id. 
285 See Beasley, supra note 15; Brown, supra note 78; Hoganson, Interview, supra note 15. 
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thority to manage fossils never specifically contemplated the need for 
their protection.286 
Consequently, there is no national statutory framework or uniform 
regulatory framework in place to address the current need to protect 
fossils on public lands.287 Rather, a patchwork of internal agency rules 
and codified regulations exist.288 BLM and USFS289 rules governing 
the collection and management of fossils are dispersed between the 
Code of Federal Regulations (CFR) and internal agency memo-
randa.290 The regulations differ between BLM and USFS; they are 
difficult to understand, and essential terms are undefined. 291 
These problems may be alleviated by enacting national legislation 
which specifically authorizes the land management agencies to admin-
ister public lands to protect fossils and creates a basic framework for 
managing fossils, or by creating a uniform, comprehensive regulatory 
framework for managing fossils.292 There is nothing so unique about 
the public lands administered by BLM and USFS that would prohibit 
Congress or the land management agencies from being able to create 
a workable uniform management policy.293 
Any undertaking will require interested parties to cooperate and 
compromise. The numerous past legislative and regulatory proposals 
are evidence that the land management agencies and interested par-
ties are aware that a fossil management policy must be created.294 
However, the failure to enact these proposals shows that cooperation 
and consensus building is necessary in order to create a national 
policy. 
286 See supra notes 138-49 and accompanying text. 
287 See Benton, supra note 88. 
286 See Brent H. Breithaupt, Conference Attendee Comments, in FOSSILS FOR THE FUTURE 
174, 174-75 (1992); Wade E. Miller, Conference Attendee Comments, in FOSSILS FOR THE 
FUTURE 123, 123 (1992); Whitmore, supra note 201, at 179. While the MOU provides the land 
management agencies with some common guidance on fossil management, it does not create a 
uniform federal policy. See generally MOU, supra note 142. Although it facilitates interaction 
between each land management agency and the USGS, it does not particularly encourage 
cooperation or communication between the land management agencies themselves. See id. 
289 NPS rules and regulations are not specifically analyzed in this portion of the article because 
NPS prohibits all fossil collection. See 36 C.F.R. § 2.1(a)(iii) (1998). 
290 See supra notes 150-70, 180-86 and accompanying text. 
291 See infra notes 295-306 and accompanying text. 
292 See infra notes 314-32 and accompanying text. 
293 See Brown, supra note 78. 
294 See supra notes 194-264 and accompanying text. 
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A. Current Rules Governing Fossils Collecting Are Deficient 
1. BLM and USFS Regulations Are Difficult to Understand 
It appears that the land management agencies have long been 
aware that the existing regulations governing fossil collection are 
inadequate.295 
For example, in 1982, BLM attempted to clarify and update its 
fossil collection rules through comprehensive rulemaking.296 In 1989, 
BLM proposed negotiated rulemaking regarding fossil protection and 
management.297 Both of these attempts failed.298 As a result, BLM 
fossil collecting regulations have not been updated since 1983.299 
The current BLM regulations are difficult to locate within the Code 
of Federal Regulations, and give readers little guidance concerning 
fossil collection on BLM lands.30o The regulations, found in the Rules 
of Conduct for BLM administered lands, only address the collection 
of common invertebrate fossils for noncommercial purposes.30l There 
is no reference to the agency's internal rules which address the col-
lection of vertebrates and scientifically significant invertebrates, the 
collection of fossils for scientific and commercial purposes, and issues 
of ownership.302 One might not be aware that they even exist. Scien-
tists and amateur collectors have difficulty understanding the scope 
of current federal rules.303 In addition, the term "common invertebrate 
295 See generally 47 Fed. Reg. 35,914 (1982) (proposed Aug. 17, 1982); 54 Fed. Reg. 48,647 
(1989) (proposed Nov. 24, 1989). In 1986, the DOA clarified its regulations concerning the 
collection of fossils on National Forest System lands by separating them from the regulations 
governing the collection of archaeological resources. See 51 Fed. Reg. 30,355, 30,355 (1986) 
(codified at 36 C.F.R. pt. 261). This change was initiated based on informal comments from people 
in the academic and scientific communities. See id. 
296 See 47 Fed. Reg. at 35,914; 54 Fed. Reg. at 48,647. Such rulemaking attempts failed due to 
lack of consensus between the affected parties. See 54 Fed. Reg. at 48,647; Barna, supra note 
209. 
297 See 47 Fed. Reg. at 35,914; 54 Fed. Reg. at 48,647. 
298 See Barna, supra note 209. 
299 Compare 43 C.F.R. § 8365.1-5(b)(2) (1997) with regulation in 48 Fed. Reg. 36,382, 36,382 
(1983) (codified at 43 C.F.R. pt. 8365). 
300 See 43 C.F.R. § 8365.1-5(b)(2); supra notes 150-70 and accompanying text. 
301 See 43 C.F.R. § 8365.1-5(b)(2). It is even arguable that the section "Rules of Conduct" 
buried within the numerous BLM regulations is easily accessed by someone looking for guidance 
on collecting. Perhaps a more appropriate title for these particular regulations would make them 
stand out among the other land use regulations. 
302 See id. 
303 See Brown, supra note 78; Crenson, Fossils Collection, supra note 2, at 6D; Hoganson, 
Interview, supra note 15; Mintz, supra note 177, at B23. 
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fossil" is not defined, leaving primarily amateur collectors to deter-
mine which invertebrate fossils are "common."304 
Like BLM rules, USFS fossil collection rules are problematic be-
cause they are dispersed between the Code of Federal Regulations 
and internal agency rules.305 Additionally, the regulations are confus-
ing because they appear to imply that one may excavate and remove 
vertebrate and scientifically significant invertebrate fossils and collect 
paleontological resources with "special use authorization." Yet, the 
regulations governing special use permits do not address fossil collec-
tion at all.30S 
2. Agency Rules Need to Be Codified 
Section 553 of the Administrative Procedure Act (APA) requires 
legally binding rules to be promulgated through a notice and comment 
procedure.307 Exemptions to this requirement are made for "interpre-
tative rules, general statements of policy, [and] rules of agency organi-
zation, procedure, or practice," or for good cause when the agencies 
find that the notice and comment procedure is impracticable, unnec-
essary, or against the public interest.308 
BLM and NPS only utilized notice and comment rulemaking to 
promulgate regulations for some of the rules governing the collection 
of invertebrate fossils.309 The agencies bypassed notice and comment 
rulemaking for rules governing scientific and commercial collecting of 
vertebrate fossils and scientifically significant invertebrate fossils.310 
Assuming the agencies were validly exempted from utilizing notice 
and comment to promUlgate these rules, why did they choose to 
304 See 43 C.F.R. § 8365.1-5(b)(2) (1997). During the 1983 rulemaking comment period, one 
commentor pointed out that this term presented problems of interpretation and enforcement, 
and suggested that it be stricken, or that a list of collectible fossils be published. See 48 Fed. 
Reg. 36,382, 36,384 (1983) (codified at 43 C.F.R. pt. 8365). BLM declined to accept this sugges-
tion. See id. 
305 Compare 36 C.F.R. §§ 251(a), 261.9(i) (1997) with 43 C.F.R. § 8365.1-5(b)(2); BLM INSTRUC-
TION MEMORANDUM, supra note 144, at 5-6. 
306 See 36 C.F.R. §§ 261.9(i), 251.53(c). 
307 See 5 U.S.C. § 553 (1998). 
308 See id. § 553(b)(A)-(B); see also Robert Anthony, Interpretive Rules, Policy Statements, 
Guidances, Manuals, and the Like-Should Federal Agencies Use Them to Bind the Public? 
41 DUKE L.J. 1311, 1315 (1992) (discussing agencies' use of legislative rules, interpretive rules, 
and policy statements). 
300 See 43 C.F.R. § 8365.1-5(b)(2) (1997). 
310 See supra notes 150-70, 176-86 and accompanying text. 
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forego promulgating legally binding rules subject to public participa-
tion? 
BLM may have chosen this route because of the difficulty it encoun-
tered promulgating fossils management regulations in the 1980s.311 
Agencies often avoid the delay and conflict accompanying promulgat-
ing regulations due to the diverse interests of various groups by 
promulgating rules internally.312 While it is not uncommon for an 
agency to do so, the lack of public participation and knowledge of the 
rules serves only to impede the protection of fossils because collectors 
may be unaware that such rules exist.313 
VI. A COMPREHENSIVE NATIONAL FOSSIL MANAGEMENT POLICY 
Is NEEDED 
In order to improve the legal framework for managing and protect-
ing fossils on public lands, a uniform national fossil policy should be 
adopted.314 Ideally, this should be accomplished through comprehen-
sive legislation.315 Alternatively, the land management agencies 
should create a uniform regulatory framework. 
National fossil legislation is the most desirable option because it will 
establish a clear source of authority by which agencies are authorized 
to manage and protect fossils on federal lands. 316 Additionally, it gives 
law makers a "fresh start" -an opportunity to respond to the current 
fossils management problems. National legislation may further con-
tribute to protecting paleontological resources by focusing national 
attention on the scientific importance of our nation's paleontological 
resources and the threat of fossil theft from public lands.317 
Whether a national policy is created by Congress or the land man-
agement agencies, the rules governing fossil management should be 
codified, consolidated, and comprehensive. 
3ll See supra notes 202-09 and accompanying text. 
312 See 47 Fed. Reg. 35,914, 35,915 (proposed Aug. 17, 1982); 54 Fed. Reg. 48,647, 48,647 
(proposed Nov. 24, 1989); Anthony, supra note 308, at 1318. 
313 See Anthony, supra note 308, at 1318. 
314 See Cohen, supra note 54, at 10. 
315 See Breithaupt, supra note 301, at 174; Hoganson, Conference Attendee Comments, in 
FOSSILS FOR THE FUTURE 99, 99 (1992); Jennifer Reynolds, Conference Attendee Comments, 
in FOSSILS FOR THE FUTURE 93, 93 (1992); Steve Robison, Conference Attendee Comments, in 
FOSSILS FOR THE FUTURE 183, 183 (1992); Whitmore, supra note 201, at 179. 
316 See Benton, supra note 88. 
317 See Thomas, supra note 15, at 1B; Uhlenhuth, supra note 29, at 11. 
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Codifying the rules governing fossils management and collection 
will help ensure that they are legally binding, and that affected par-
ties have a chance to respond to the agencies' proposals.3l8 Likewise, 
consolidating the rules within the Code of Federal Regulations will 
enable collectors to gain access to public land management policies. If 
agencies are not able to codify all collection rules, they should spe-
cifically state in the Code of Federal Regulations that collectors must 
contact the agency to receive additional information prior to collecting 
on public lands. 
Additionally, the regulations should be comprehensive, informing 
collectors of whether vertebrate or invertebrate fossils may be col-
lected, whether amateurs or scientists may collect them, whether 
excavation may be used in addition to surface collecting, whether civil 
or criminal penalties are imposed, as well as clarifying issues of pri-
vate and public trust ownership. Furthermore, the terms used in the 
regulations should be clearly defined to avoid confusion and various 
interpretations. 
A. Components of a National Fossil Management Policy 
1. Permitting 
Currently, amateur collectors may collect invertebrate fossils from 
the surface of BLM and USFS lands.B19 One possible way to provide 
additional protection to fossils is to require amateurs to receive per-
mits to collect fossils on public lands.320 
First, permits may enable the land management agencies to more 
adequately protect fossils on public lands by giving them the ability 
to adapt to the varying levels of protection fossils require at anyone 
point in time. For example, if regulations limit amateurs to collecting 
common fossils from the surface of the land, the meaning of "common" 
may change over time or vary depending upon the species of the fossil 
or its geographic location.32l A permitting procedure forces collectors 
to contact the land management agency, at which point the agency, in 
administering the permit, may specifically define the types of fossils 
318 See supra notes 307-13 and accompanying text. 
319 See 36 C.F.R. § 261.9(i) (1997); 43 C.F.R. § 8365.1-5(b)(2) (1997); BLM INSTRUCTION MEMO-
RANDUM, supra note 144, at 4-5. 
320 See Wade Winters, Panel Presentation by Wade Winters, in FOSSILS FOR THE FUTURE 65, 
65 (1992). 
321 See 48 Fed. Reg. 36,382, 36,384 (1983) (codified at 43 C.F.R. pt. 8365). 
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which are "common" at that point in time. Similarly, requiring permits 
provides the land management agencies with the opportunity to sup-
ply amateur collectors with information on how to properly collect and 
document fossils. 
Second, permits may enable the land management agencies to track 
the number of people collecting fossils from the public lands.322 Fur-
thermore, tracking collectors may provide the land management 
agencies with more information on the location of fossil formations.323 
Third, requiring permits for all types of collectors eliminates the 
ambiguity about exactly who may collect fossils.324 
2. Ban Commercial Collecting 
Any fossil policy should maintain the current prohibition against 
commercial fossil collection.325 Fossils found on public lands are the 
property of the people of the United States,326 and should not be 
placed into private hands for profit.327 Furthermore, the scientific 
information fossils contain is often lost when they are marketed.328 
Collection motivated by scientific and educational interest tends to be 
accompanied by documentation and deposition in public institutions, 
while collection motivated solely by profit tends to be accompanied by 
a lack of documentation, and deposition into private hands.329 
Prohibiting commercial collectors from collecting fossils on public 
lands will not prevent them from collecting in general, as private 
landowners may allow them to collect fossils on private lands.330 
322 See LaGarry-Guyon, supra note 81, at 161; Gregory A. Liggett, Conference Attendee 
Comments, in FOSSILS FOR THE FUTURE 110, 110 (1992). 
323 See LaGarry-Guyon, supra note 81, at 161; Liggett, supra note 322, at 110; Winters, supra 
note 320, at 66. 
324 See supra notes 300-06 and accompanying text. 
325 See 16 C.F.R. § 2.l(a)(iii), (c)(3)(v) (1998); 16 C.F.R. § 261.9(i) (1997); 43 C.F.R. § 8366.1-
6(b)(2) (1997). 
326 See Beard, supra note 6, at All; Foss, supra note 294, at 177; Leiggi, supra note 16, at 47; 
Robison, supra note 316, at 183. 
327 See Emry, Comments, supra note 263, at 114; Dean A. Pearson, Conference Attendee 
Comments, in FOSSILS FOR THE FUTURE 113, 113 (1992). 
328 See Hoganson, Interview, supra note 16, at 99; Miller, supra note 301, at 123; Pearson, 
supra note 327, at 113. 
329 See Robert E. Reynolds, supra note 1, at 86. 
330 See Beard, supra note 6, at All. 
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3. Federal Ownership 
Because fossils found on federal lands belong to the people, they 
should remain the property of the people of the United States, avail-
able for study upon request. 
One way to ensure that they remain available for study and display 
is to require that a suitable repository be responsible for the custody 
of any significant paleontological resource collected on federal lands, 
as present agency and state rules require.33l 
4. Penalties 
A national policy should include some form of penalty, civil or crimi-
nal, in order to deter theft,332 as well as specifically provide agencies 
with the guidance in prosecuting thefts. 
CONCLUSION 
The increase in the commercial value of fossils has deprived scien-
tists of the opportunity to study many scientifically significant fossils. 
Scientists are forced to compete with wealthy buyers and collectors 
to obtain fossils for study, as well as to gain access to private fossil-
bearing lands. Although scientists may collect fossils from public 
lands, free from commercial competition, fossil theft from these lands 
has risen to meet the market demand for fossils. 
Existing laws do not address current fossil needs. The creation of 
a uniform national fossil policy is necessary for the protection and 
management of fossils. This policy should be consolidated and com-
prehensive. It should require collection permits, provide for govern-
ment ownership, require that specimens be placed in suitable reposi-
tories if identified by professional paleontologists as significant, and 
penalize people for illegal collection. 
331 See BUREAU OF LAND MANAGEMENT, supra note 166. 
332 See Santucci, supra note 279, at 186. 
